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Introduction  
The article asks what happens when government policy leaves the regulation of animal 
welfare to consumer choice. It uses “regulatory network analysis” to show how networks of 
public and private actors regulate the market, and it uncovers the influence of the “hidden 
hand of the market” on the governance of layer hen welfare through the contestation and 
competition between business, government and civil society actors.  
 
The paper tracks the interactions between these actors through content analysis of official 
policy documents and newspaper articles from major Australian newspapers between 1990 
and 2014.  

 

Key findings  

• The article identifies three “flashpoints” of policy contestation between different 
actors about layer hen welfare in egg production - (i) the decision not to ban 
conventional cages in 2000 (ii) the increasing contestation of the meaning of “free 
range” by 2011 and (iii) the rise of consumer regulators in 2014. 

• The first flashpoint occurred in 2000 when Australian federal and state agriculture 
ministers (SCARM)1 rejected the EU’s approach of banning bare battery cages and 
mandating enriched cages. The egg industry argued that a ban on battery hen 
production “would increase production costs by around $100 million a year”2, and 
the governments of the largest egg-producing states (NSW and Victoria) supported 
the industry’s position.  

• The immediate impact of the SCARM decision was to remove the possibility of 
banning conventional cages from the public agenda. The resulting labelling for 
consumer choice approach was a government attempt to co-ordinate between the 
otherwise highly conflicting views of industry and civil society. Over the next decade 
it led to a big increase in the proportion of eggs sold that were labelled “free range”. 

 
 
 

                                                      
1 SCARM (Standing Committee on Agriculture and Resource Management Working Group) (2000) Synopsis 

Report on the Review of Hen Housing and Labelling of Eggs in Australia. Commonwealth of Australia, Canberra.  
2 Bolt, C. (2000) Feathers fly over egg decision. The Financial Review (Melbourne). 19 August 2000.  
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Figure 1: Number of mentions of different regulatory options for regulating layer hen 
welfare in major Australian newspapers 1990-2014 
 

• The second flashpoint occurred in 2011, when the Blewett Review of food labelling 
law and policy rejected the possibility of introducing mandatory labelling standards 
for higher animal welfare claims. In the lead up to this decision, Greens MPs, 
consumer and animal activists and some smaller scale producers had advocated for 
mandatory labelling laws to be introduced throughout Australia. After the Blewett 
Review’s decision, Greens Senators in states across Australia sought to bypass the 
Federal Government’s unwillingness to act on the issue by introducing legislation 
into state parliaments to define “free range” or mandate labelling of the production 
system, although none was passed into law. 

• After 2011, the debate was increasingly framed as a consumer issue about 
misleading labelling rather than an animal welfare regulation issue. Dissatisfaction 
among consumers and NGOs about the state of free range egg labelling set the 
scene for a contest between industry, retailers and consumer regulators about who 
would control the definition of free range for the purposes of labelling. 

• The third flashpoint occurred in 2014 with the intervention of consumer regulators 
into the free range debate. The ACCC took enforcement action in 2014 against a 
number of egg producers for misleading and deceptive conduct, succeeding in court. 
In the following years, more cases established a “common sense” definition of “free 
range” as requiring “at least, that the hens are able to move about freely on an open 
range on most days, and that most of the hens do so”.3 

                                                      
3 ACCC (2015) ACCC Enforcement Guidance – Free Range Hen Egg Claims, Commonwealth of Australia. ACCC, 
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• By 2014 the supermarkets and the ACCC were both competing to govern the 
meaning of free range. Both appealed to consumer sentiment in different ways, but 
neither had sufficient regulatory capacity to dominate the space. The result was a 
stalemate, in which neither appeared to have the regulatory capacity to move the 
debate forward. (Later a consumer law information standard entrenched the 
supermarket position on free range labelling. We discuss this development in a 
separate paper.) 

 

Conclusions  
Our analysis of newspaper articles and official policy documents shows that regulatory policy 
debate shifted from conflict over whether to improve the welfare of all animals (by banning 
battery cages and requiring enriched cages) during the 1990s, to general agreement after 
2000 that regulation should instead facilitate consumers’ ability to encourage higher animal 
welfare by choosing free range. By 2014, debate focused on a contest between the egg 
industry, consumer regulators and supermarkets about the standards for labelling eggs as 
“free range” (see Figure 1).  

 
We suggest that the government policy of offering consumers the choice to buy cage free in 
the market did increase the proportion of hens in free range systems. It also led to some 
small incremental improvement in large scale free range systems and some innovation in 
small scale free range. However, only the 20 percent or so of hens that produce “free-range” 
eggs have benefitted from these improvements in any way. 
 
Moreover, our analysis shows that consumer and animal advocates and some producers are 
still dissatisfied with the welfare conditions in current free range production systems and the 
accuracy of how they are labelled. Ongoing market innovation and public contestation of the 
standards for free range labelling may yet create pressure for changes to government 
regulation of layer hen welfare.  As long as producers and retailers continue to be called upon 
to justify to consumers their definitions of “free range” and their animal welfare practices 
more broadly, this will pressure them to (at least incrementally) adjust and improve their 
standards. It may even create pressure for improved government regulation of animal 
welfare in the longer term.  
 

 

Further details 
This article is an output of the Australian Research Council funded Discovery Project 
(DP150102168) Regulating Food Labels: The Case of Free Range Food Products in Australia. 
The article was published in Regulation and Governance (2017) DOI: 10/1111/rego.12147, 
and a copy of the full article is available here.   
 
For further information about the project or the article contact:  

 
Professor Christine Parker  
Melbourne Law School, University of Melbourne  
E: christine.parker@unimelb.edu.au 

 

http://onlinelibrary.wiley.com/doi/10.1111/rego.12147/full
mailto:christine.parker@unimelb.edu.au

	Can the hidden hand of the market be an effective and legitimate regulator? The case of animal welfare under a labelling for consumer choice approach
	Prof Christine Parker, Dr Rachel Carey, Josephine de Costa and Dr Gyorgy Scrinis
	Introduction
	Key findings
	Conclusions
	Further details


